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ASTUDYINESTOPPE工 」(1)
byRyoyuI(ita
Es七〇pPelisfoun{ledupon七heidea七ha七 〇neough七notto
contra,dicthisownGonduGt.Seeingfromitsliteralequi▽alencb
(2)
totheaneien七English``s七〇p,,or七hooldFrench``es七〇uper,,,it
originallymeansobstruc七ionorprevention;in七hetechnicalsense
oftheword,legalprohibitionofa,personfromse七七ingupin七he
processofalawsui七anallega七ion.con七rarytohisprevious
s七atementwhe七her七hisallega七ionbe七rueorno七.ThisprecIusion
benefitsthosewhoreliedon七ha七s七a七emen七.Whatwasfrequen七1y
emphasiz6din ,iudicialdecisionsandlaw七roatisesas七heMos七d
s七rikingGharaeteris七icofes七〇pl)eIis七hatoneis七ied.even七〇an
(3)
untruthifheoncetoldit.Thustheof七_ci七eddefinitionfirst
adop七edin``les七ermegdelaley,,reads:``Estoppeliswhenone
isconcludedandforbiddeninlawtospeakagainsthisownaet
(1)Thisispartofthetermpaperentitled``Rechtsscheinascomparedwith
estoPPeland並sapP!icationtoJapaneselaw,,IpresentedtoProf.vonMehren
inhisComparativeLega】ResearchseminarattheHarvardUniversityI」aw
Schoo】duringthe1954-1955academicyear.Anabbreviationofthesame
paperwillbemadepub】icinaco11ectionofessays(BeitTagezumUnter・
望})…t・mp1・t・di・h・ ・…fP・ ・f・D・R・M・it・ni'・wiming・f
the.1955annualprizeofthe∫apanAcademyofScience.
(2)Cokesaysthat`・ ・estoppe,comethoftheFrenchwordestoupe,from　
wbencetheE1】glish``stoPPed,,(2CokeonLitt.352a)・This,however,seems　
dubious.1tisrathetacaseofallformsusedindifferentcouptrieshavinghad
acommonandcontemporaneousorigjn,SeeBo虚er,TheLawrelating重o
EstoppelbyRepresentation(1923),p.1n.(a>
(3)E.g.,Everest&Strode,LawofEstoppelg2.ed.(1907),p.1.Butinits
3rdedition(1923、theyminimizedsignificanceofthedefinition・
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ordeed,yea,thoughitbe七 〇saythe七ru七h.,,
LordCoke,whostillhasahighau七horityinpracticesan(1
theoriesofEnglishcomnlonlaw,explainsbhat七hewordestoppel
comesfrorawha七wasproperlymean七by``conclusion,,in七he
oldenlaw,"becauseaman's'ownactoracceptancestopPe七hor(4)
closethuphis】 〔nouthtoaUegeorplea,dethetruth."However,he
findsthera七ionaleforit,wi七hou七doingjustice七 〇thewhole
implica七ionsof七hepro『blem,asfollows:NTomanough七toa11ege
any七hingbuttruthinhisdefense,andwha七hehasalleged.once,
istobepresumed七rue,thereforeheough七no七tocontradic七it.
Thisis七hemainreason .why七hecourtssome七imesshowed
muGhreluctanceorevenanan七ipa七h夕to七heprinciple.Suchan
atti七・udeculmina七edin七heoftenrepea七edsaying``es七〇pPelsare
(5)
odious,,。Thereisnodoub七 七ha七 七hean七i-es七〇ppelinclina七ion
arisedou七 〇fe七hicalconsideration七ha七itwouldbeunjustan.d(6)
unfairtomakea七ru七hofanun七ru七hundercircums七ances.
However,Iegalminddoesnetnecessarilyagree七 〇 七hisconsid-
eration.Inscienceswhichareconcernedonlywi七hpureIogic,
no七hingbu七anabsolu七etruthcanbeadmitted.工nlegal.
considera七ionwesomeSimesareno七subjec七 七〇suchpuree七hics
statedondofini七elyscien七ificgrounds,whenweare七 〇decide
wha七is七he七ru七hasbetweentwodispu七ants.Estoppel七hus1)e-
comesn.ecessaryforthepurposeofarrivingatthisrela七iveform-
1:4)C。k・,・・P・a.
(5)CokehimselfsaysinhisCommentaryuponLittleton(356b)discussing
thedifferencebetweenwarrantyandestoppel:``Note,thatwarrantiesare
favouredinlaw,beingpartofaman,sassurance;butestoppelsare
odious.,,Ofcoursehedoesnotseemtomeanwhathesaysinthissingle
criticism.Onthecontrary,heisregardedasachiefprotagonistofthe
who】edoctrine!See'Riezler,Venirecontrafactumproprium(1912),S.72.
(6)Riezler,id・
`
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・oftruth。 工七restsontheprincipleofpopularethicsthatin七he
businessoflifetheremustbefairpIay.Therecanbenosuch
`fairplayifonemani
sallowedtoleadanotherintoadamaging
・orperilouspositionby】nakingastatemen七tohim,thecontrary
・lofwhichhoisreadytoassertasagains七 七heverypersonwho
accept・thef・職 ・・stat・men七a・t・u・・wheth・・'i七b・ ・…n・t・
Putthisproposition七〇aIayman,andhewouldno七finditin
theleasts七range,1)ut.()nthecontrarywouldatoncereoognize
therighteousnessalndgoodsenseofi七.Inthisregard,the
.absurdlyfalseproposition七hates七〇ppeIexcludesthetmthmay,
nodoubt,soundso皿ewha七 .s七range七〇thelayman.Finding$uGh
realbasisof七hedoc七rinei8afar .cryfromattaching七〇it,as
manyjudgesandluris七shavedone,七hestigmaof``odionsness,,,
'b
ecause``thocαmpletemoraljus七ificationofthelawofes七〇ppe1σ)'b
yrepresen七a七ionisjustice1)etween七hepar七iesli七igant.
Blackl)皿nsa,idinhisTreatiseontheContractofSale,``.when
Jpartieshaveagreed七 〇ac七 〇nanassumedsta七eoffac七s,their
righ七sbetweenthemselvesarejus七1ymade七 〇dependupon七he
oonven七iona・1s七a亀eoffac七s,andno七 『upon七hetru七h,,,or,in
《)七herwords,upon七hetruthasa,greedbetween七hepar七ieg,and
(8)
no七upon七he七ru七hinfact.
Nevertheless,七hesaying``estopPelsgreodious,,wasmoreor
less七rueofjudiGialdecisionsofkheseventeenthcen七urywhen
Cokewasac七ive。Itseems七 〇beanundeniablefaG七thatthe
doctrinewasnotfavored,andbecauseiもwasof七enused七 〇8hu七
(9)
out七ho七ru七hagains七reasonandgoodpoliey.Englandwa,son
(7)Bower,op.cit.,p.22.
(8)Blackburn,supraatpP・162,163・
(9)Bigelow,TreatiseontheLawofEstoppelanditsApplication'inPractice
(1872),IntrOduction.
サ
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七hethreshholdofamodernnationandtherewasaconflie七 〇f
progressiveliberalismwi七hconserva七iveformalism.Theformer、
wasropresen七edby七heCour七 〇fChanceryand七hela七 七erbythe
CourtofKing,sBenQh.1no七herwords,七heequi七ywaspiもted
a,gaius七thecommonlaw.Theeonventionaladminis七ra七ionof
justieeon七hepartoftheco皿monlaweour七sstuck七 〇sos七ric七
interpre七ationofjudicialrecordsandofsealeddeedstha七七he
courtsofequi七ys七〇〇ds七ronglyagains七i七・Thelatter'sresiS七ance
enabledthepri孕GipIeofestopPeltodevelopto七heextentthat
伍enewcategoriesofes七〇ppelwerees七ablished.
Thehistoryofthedoc七rilleiscommonlydividedinも 〇 七hree
stages:es七〇pPelbyrecord,estopPelbydeed,andestopPelin
pais.Theyaresepara七edbythe七hreelongandsomewha七
indefilli七eperiods,whichmaybe七ermed七heancien七,middle,and
(10)
modem。Nodefinitelimitscanbeassignedtotheoriginof望ゴ
eitherof七hesebranGhesofes七〇pPel.Byandlarge,thefirst
belongsto七hetwelfthandthirteenthcenturios,thesecon(1comes
fromthesix七een七hcentury,andthe七hirdhasitsproperplacein
theeighteenもhcenturyaf七erCoke,sdayalthoughi七spro七〇七ype
(11)
dates.baektothemiddleof七hefif七een七hcentury.
Estoppelbyrecordisbasedontheideatha七theKingis
sacredandinviolable.JudiGialrecordsau七hen七ieatedby七he
King,ssealconstitutedconclusiveevidencewhentheywerepro-
ducedduringtrial・ThistypeofestopPeloriginallyapPliedもo
d・・i・i・n・Whi・hb・1・ng・dt・th…-r・11・d"・ ・u・ts・frec・ra";if
thosoofanyo七hercour七sareinques七ion,thenyoueansay
es七〇pPel``quasiofrecord,,・Forallprac七icalpurposes,i七corresp一
(10)Ibid.
(11)Ibid.
'
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d2)
ondsroughly七 〇whatisknownas``resjudica七a,,.AnEnglish
writerexplaineditasfollows:``Afinaljudicialdecisionofa
七ribunalofcompe七en七jurisdiction,oncepronouncedbetween
partiesIi七igan七,cannotLecon七radic七edbyanyone,asagains七any
o七her,of8uchparties,inanysubsequen七1i伍gationbe七ween七he
(13)
samepar七iesrespec七ing七hesamematter.　Thisexplana七ionmayput
inthelightofestopPeltheintrinsiGeffeGtofacourtdecisionor
wha七igcalledinGermanjurisprudencediema七eriellellechtskr-
af七witk皿geinesUrteiIs'againsttheformalorextrinsiGvalidity
(14、
ofajudgment.Inoth.erwords,aparty,whocooperatedwi七hthe
o七herparty七〇settleandresolveissuesin.七6awri七tenjudgment
byhisproceduralac七,cannomoreprodueeanyallegation
・・nt・a・ytgthisdeGisi・ninalat・racti・n・Buth・reinli・savexed
ques七ion.Ifthesecondlitigationbe七ween七hemisbasedup,ona
differentcauseofaction,七hepriorjudgmentoperatesasan　
estoppelonlyastosuchissues七hereinaswereaetuallyde七ermined
in七h6firs七action.工tisno七s七rie七1yresjudicata,forthelatter
(15)
requires七heiden七i七yofcauseofac七ion・Therefore,es七〇pPeland
resjudica七aareasaruledistinguishedintheUni七edS七ates.By
theweigh七〇fauthori七y,七hedoctrinethatissuesdeGidedmayno七
bedrawninques七ioninanyfutureactionbetweensameparties
oセtheirprivies,whethercauseo±'actionin七hetwoactionsbe
identicalordifferen七,isbasedon``es七〇pPel,,ra七her七hanuPon
``resjudica七"・9》]Eowever
,』thisisnotineonsisten七wi七hthe
〈12』ノBower,OP.cit.,P.4.
(13)Ibid.,P・2.
(14)Riezler,a・a.0・,S.57・1nreEnglishtrans】ationoftheterm``materielle
Rechtskraf←einesUrteils,,,SeeBasedow,W6rterbuchde}Recht開pracheI、
Deutsch・Englisch(1948),S.454.
(15)Black,LawDictionary,P.1470・
(16)INorwoodv、McDonald,1420hioSt.299,52N・E・2d67,71,74.
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argumen七七ha七``七hedoctrineof`resjudica七a,isabranchofIaw
(17)
of`es七〇ppel'".By七hesame七 〇ken,七hepleaofresjudica七aisin
itsna七ureanes七 〇ppelagains七 七helosingpar七yfromagain
(18)
.li七iga七ingmal七七ersinvolvedinI)reviousae七ion.Presumably七he
『b
es七proposi七ionis七ha七 七he七ermes七 〇ppelmay『beapplied七 〇 七he
くコの
effectofsuchdoctrine.
Thejus七ificationof七heabovees七〇pPelor,Idaresay,es七〇ppel
l)yrecor(ilofjudgmen七doesno七1ieinthedo9】n/■ 七hatacourt
doesnowronga,ndcommi七snoerror,bu七insolemni七yor
sacrednessofjudicialdecisions,economyin七heconduc七〇fli-
tiga七ion,andthepublicinteres七in七headminis七ra七ionofjus七一
ice.Tndeed,1ega1七ribunalsareno七necessarilyinfalli1)le,bu七,as
Cabab6said,i七isconsideredalesserevil七ha七individualsshould
besometimesinjuredbyawrongdecision,七han七ha七ageneral
ヒ
feelingofinsecurityshouldbeengendered七hroughou七 七he
communi七y,owingto七hepower七 〇re-opendisputestha七have(20)
aIreadybeensolemnlyadjudica七edul》on.This・is七herealreason
t21)
for七hees七〇pPelraisedbyrecordofjudgment.
Es七〇ppθ1bydeedisderivedfrom七heforegoingbranchofes一
(17)Krisherv.McAllister,710hioApP.58,47N・E.2d817,819.】nthis
case(1942)出eco町theldthatbothtermsmaybeusedasinterchangeable・
citingBigelowonEstoPPel.
(18)FortWo曲St㏄ky…rrdsCo.v.Brown,Tex・Civ.ApP.,161S.W.2d549,鳶
555.
(19)Elfmanv.G】aser,supr.Jud・CourtofMass.・47N.E.2dg25,929.In
thiscase(1943)itisheldthat``an`estoPPelbyjudgment'isaname
sometimesappliedtodoctrineof`resludicata,ortoeffectofsuchd㏄trine.,,
See``Developmentsin山e上aw-ResJudicata,,・65Harv.1・ ・Rev.818(1952);
Mihaτ,`・TheHistoricalRelationofEstoPPe工byRecordtoResJudica重a,・,35
耳11.L.Rev.41(1940).Seea】so``CoHateralEstoPPe1♪y∫udgment,,,52Col.
L.Rev.5(1952).
く20)Cabab¢,ThePrinciplesofEstopPel(1888),P.2.
(21)Contra,Caublev.Cauble,Tex.Civ.ApP.,2S.W.2d967,970("on
groundthatrecordofjudgmentimportsabsoluteverity,,).
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toPPel,sincei七restsonsolemni七yofaseaIedde6d.Itisa
likelihood七ha七aprivatesealwascomparedto七heking'sseal
in七ermsofdigni七y.T七follows七ha七ifapersonconfirms七he
truthofcerもainfactsbyasolemnlysealeddeed,heshouldbe
thereaf七erprecludedfromcon七rover七ingi七.Assump七ionof伍e
tru七hhereisno七 〇nlyap血mafaciepresumption,bu七israised
toanirrefutablefic七ion.``]罫omanshallbea110wed七〇dispu七e
(22)
hisowndeed.,,且eisforbiddeninlawtodenyi七sforceand
(23)
effec七by鋤yevidenceofinferiorsolemnity.Thesealeddeedis
regardedasconclusivelyeviden七ialof七hefactsexpressedini七
七〇theexclusionofcoun七er-evidence.Thereasonfor七his,as
Cabab6proper工yexplained,is七ha七i七seemsincredible七ha七a
personshouldperformanac七 〇fsosolemnandimportan七a
charac七erastheexecゼtionofa,deed,withou七firstsatisfyihg
(24)
himgelfasto七he七ru七hof七hes七atementscontained七herein.
Courtsofequi七y,however,nevera七 七achedundueimportance
七〇 亀heaffixingofseals.A七commonlawasealedpromiseorco-
venan七wasbindingbyitsownforcewhilei七wasrequisi七efor
theforma七ionofauinformalcon七rac七 七ha七 七herebesomething
ou七side七hecon七raG七ualin七ention七 〇givei七,asi七were,sul》por七
andsubstance,i.e.wha七iscalled``considera七ion,,.Thisdoc七rine
(25)
hasboenmaintainedforfourcenturies.Bl1七whyisanagreement
undersealwithou七considerationtrea七edasvalid?Theusual
responseisthat七hesealaffixedtoadeedis``presumed,,tohav6
(22)Riezler,a.a.0ゆS.74.
(23)Hartv.AnacondaCoPPerMiningCoり6gMont.354,222P.419,421.
(24)Cabab6,id.,P.2etseq.
(25)Itisnotmyintenttostraybeyond乞heIimitedscopeofthispaperinto
ahistoricallycollectedagglomerationofthevarioustheoriesconcerned-asProf.
Uewellyndescribed,likepebblesmpudding・stone.1ぐonfinemyselftothe
relationofconsideratjontoestoPPe】.
璽
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consideration,orc`imports"considera七ion,thusIaakingitapPear
th・七th61・w・ ・n・i・t・ntエy・equi・e・・c・n・id…ti・n・ 、Thi・m・d・ ・f
s七atemen七isallaI)re七ense,'sincecompliancewi七hsuchaspeciaI
(26)
form,ineffect,didawaywith七herequisiteofGgnsidertion.A
・stumblingblockto七hedogmaexis七edwherei七was七 〇be
ascertainedwhe七herasealeddeedwasno七infactgratuitous
whoreasi七wasbinding.In七hiscase,七heno伍on七ha七sealed
.(笏)
instruments``impor七,,considera七ionwouldbewhollydisregarded.
Furthermore,七hehistoryof七hesealgenera11yreveals七wo
movemen七s:・■gradual``工iberaliza七ion,,oftherequiremen七(from
impressedwaxtoa七tachedpapers七icker七 〇a``scroll',inink七 〇
七heprin七edword``Sea1")andagradual.elimina伍onof七he
vairiousspeciallegaleffec七sof七hesea1・Thereis・ofcoyrse・a
closeinterrelationbetween七hese七wo"reforms".Wherethe
requirementofthesealhasbeenrelaxed七 〇thepointofmeanin。
91egsness,七hereisnolongeranyjus七ificationforgiving七he(2s)
sealedeon七rac七aspecialeffec金in七helaw.Under七hocircumsta.
nces,muchoftheharshnesgof七helawhasbeendissipated
throughtheageneyofequi七y・Manycourts,though七hey
recognizedthevalidityofasea・1edcontractwi七hou七consideration,
cOmmOnlyUSedasubS・titu七efor七heSea1,the``nOminalcOhsidera-
tion,,.1七enabledagra七ui七 〇uspromisetobecouchedsomehowin
七ermsofabila七eralcon七ractcompelIing七hepromisor七 〇keep
〈29》
faithwi七h七hepromisee.
(26♪Thisst・t・m・nti・al・ ・ab…dhi・t・ ・i・11y,SinceSP・1・di・・t川m・・t・w・ ・e
bindingcenturiesbeforethedeve】opmentofinformalcontractsandthelawof
consideration.WillistononContracts,#109.
(27)Markby,ElementsofLaw(6thed.),P.308n.10.
(28)Fuller,BasicContractLaw(1947),P.318.
(29)Pound,・`1ndividualInterestsofSubstance・PromisedAdvantages',,54
Harv.LRev1,35.
'
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TheUni七edStatoS'hastakenas七epfur七her七 〇wardlegisla七ion
abolishing七hecorcmonlaweffectof七lleseal.rnmanys七a七es
thedis七inctionbetweensealedandunsealedwri七 七encon七ractsis
in七ermsse七aside.Inmos七 〇f七heses七a七es,i七isalsoenacted七ha七
anywri七 七encon七ractsha11bepresumedtohavebeenmadefor
suffici6n七considera、七ion,`a1七houghi七isof七enlef七unse七 七led
wh・ 七h・・ 七hi・p・e・dimp+"i・nisc・n・lu・iv・・rp・imaf・ 。i・.1七i・1・w
inseveralo七herjurisdic七ionstha七 七hesealdeno七esonlyconsider-
'(30》
a七ionprimafaciesubjec七 七〇con七raryproof.Thepresenceofa
seaLproVesnomoreable七 〇aoneealtheabsenceofconsidera七ion.
Themoretboroughgoingeffee七mightbeattainedunder七he
UniformWri七 七enObliga七iollsAG七which,bywayofamodern
subs七itu七efortheseaI,providesforawri七tenpromisecon七aining
anaddi七ionalexpresssta七ementtlhat七hesignortherebypro-
(31)
misingin七en(1stobelegallybound.Thus七heuseofanoldform
-sealedcontracts-hasalreadybeqnsupersede〔lbyordinarywri七 七en
contractswhiGharepresumed,irrefu七ablyora七leas七inthe
absenceofcon七raryevidence,七 〇besu]PPortedbysufficient
considera七ion.
Thosechangesmadebysta七u七 〇in七henatureandeffec七 〇f
sealedinstru卑en七shavena七urallyan七iqua七ed七heruleofestopPel
bydeed.1七shou1dbenoted,however,七hat七heweigh七 〇fevi-.
dencedidno七shif七from七ねesolemnaffixingofasea1七〇the
crediblestatemen七inadeeduntilthe]tulewasconsiderab1y
brokeninupon.Onthisdevn,lopment,Ibelieve,七hefollowing
(30)A】abama,Michigan,NewJersey,oregon・wisconsin・111inois.ForNew
Yorklaw,seeCivilPracticeAct(1920)342,asamended.Willistonon
Contracts,#218.
(31)AdoptedinPennsylvania(1927)andinUtah(1929).Wi11istonon
ContraCts,#219,219A.
ρ
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illustra七ionsofes七〇pPelillpaismaycas七a首idelight.
IEstoppelinpais,unlike七heabove-mentioned七wokindsof
es七〇PPeI,israisedbyaperson,ss七al七emen七 〇rconduet七ha七has
takenpiaceou七sideacourtandwi七hou七asealodform.But七he
earlycasesofthisestopPelarisedou七 〇f七heold``aetsinPais",
1egaltrans`aetionswhichrequiredaceremonialformality.Thore一コレ
fore,七hese,■G'tswereoriginallynotoriousinfac七a,ndinla七er
(・92)
七imegainedal}〇 七〇rie七yinthelegalsenseoftheword.Onewho
didsuchanae七 〇fnotorie七yisprecludedfromcontrover七ing七he
factswhichappeared七 〇comeou七 〇f七hismanifes七ationofwilL
Therearefiveold-es七ablished・ ■(3七sinpa・isasdefinedbyCoke:
livery,en七ry,aeceP七anceofrent,par七i七ion,andaceop七anceofan
・(33)
es七a七e.Theyareallconcernedwi七htheland1,aw,andmostof
themhavebynowbeellelimina七edasobsole七esillceagroupof
newcasesquitedifferen七from七he .originaloneseameupunder(34)
七he七raditionalnon〕.encla七ure.Thephraseestoppelinpaisdoes
no七fi七someof七hosellewcases,so七hat七heyaresome七imes(35)
treatedby七henameof``equi七ableestopPe1',.TheeIassiGa工
ca七egoryofes七 〇pPelinI)aishas七husinmodern伍meschanged
(36)
i七scon七en七under七heinfluenceofequity.Clearly,七hereason
for七hises七 〇ppelisnolongersolemni七yands七rie七nessof
formali七ies,bu七responsibili七yforconduct.Thisiswhyi七is
(32)See上yonv・RePd(1844),13LawJournalReP,Exc・hequer・377・
(33)CokeonLitt.352a.
(34)Cabab{…seemstohavemadeamistakeinbluntlyrejectingthiskindof
estoPPelasobsolete(Cabab〔…,op.cit.,P.4),becauseestoPPelbyacceptanceof
rentisstiUinuse.
(35)Thiswordisnotalwaysofoneandthesamemeaning.SeeEarlof
Halsbury,The工awsofEngland(1910),voLX皿,p.377n.(p).
(36)Inconnectionwiththis,theoriginalcasesatcommonlawgounderthe
nameof　 1egalestoppel,,,togetherwiththecasesofestoppelbyrecordand
bydeed.
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(37)
called``es七〇PPelbyconduc七,,bymanyjuris七s.
Es七〇ppelbyconduc七 〇rigina七edin七hemedievalI、andlawge七 一
七ingmodernizedlittlebyli七 七1e.1七meansthat七hisspeciesof
es七〇ppele】〔nergedfrom七hegenesisof七hemodernmercan七ileIaw.
Therewasagrea七difficu1七yfori七inge七tingridof七heres七 一
ric七ed七eGhnicali七yof七hemedievallaw.A七f炉s七 七hiskindof
es七〇pPelexistedandopera七edonlyasalegaleffeG七 〇fas七ric七Iy
formalac七suchasaccep七anceorsurrenderofanes七ate.Bu七,as
七heruleofestoppelbydeedchangeditsbasisfromasealodform
七〇aretiables七a七ementcon七ained七herein,es七 〇ppelbyconduGk
likewiseturnedeut七 〇bebaseduponasortofadmission,such
七ha七a七enantshouldno七dispu七e七herigh七 〇fhisIandlordand
viceversaaslonga,s七herela七ionbetweenlandlordandtenanも
(38)
wouldcon七inue.Ifa七enancyisheldbydeed,thises七 〇ppelmay
beascribed七 〇 七hedeed,bu七i七isno七ewor七hy七hat七heIa七teris
C39)
no七acondi七iosinequanonfor七hefor皿er.Sincees七 〇pPeI
be七weenlandlordand七enan七isllolongerfoundedon七hesolemn
formdftenancy,i七isonlyna七ura1七ha七 七herela七ionofbailor
andbailee,orpa・ten七eeandlicenseeispu七inanalogywi七h七he
(40) 蝕same.
Thedevelopmen七〇fes七〇ppelin、七hisdirectionrequiredlegal
(37)E.9.,sirJosephwa】ton,JohnW・smith.Bigelowa】sofo1】owsthis
terminology.
(38)Cabab6,0P.cit・,P.14etseq.;Everest&Strode,opcヨt.,PP.197,205;
Bower,op.ciし,p.251.
(39)Riezleropines:・・Thisestoppelarisesfromanadmittedstateofpossession
jndependentlyofthedeed .Itmustbenoted,however,thatpossessionassuch
isnotcausaefficiens,thoughconditiosi、】equanon,forthesameestoppeL
Therealbasisofitistheder童vativenatureで}fsuchpossession.,,Riezler,a.a.
0.,S.88f.
(40)Biddlev・Bond,6B.&s.225,34L.J.Q.B.137;wa]tonv.Lavater,
8C.B.N.S.162,29L∫.C.P.275.
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techniquestoha,veahighdegreeofadap七abilityandelas七ici七y
inviewof七hegrowingtendencyofcommercialtransactionsto
litiga七ionsa七law。Commonlawdidno七necessarilymee七such
requirements.In七hiScOnjUnCture,equityWasinvOked七 〇sa七isfy
thedemandofadawningmodernsoGie七y.Thefirs七casein
whichthecourtthoughtml1Ghof七heムppearanceofarepresen七 一
a七ionfor七hesecuri七yoftransac七ionsisfoundina,nequity
(41)
decisiQnof1649.In七hiscase,Def.madoacontrac七for七heIease
ofIandwi七hPl・,pre七ending七 〇bealandlord.Mhecourtsus七ained
P1,stenancy,es七〇pPingDef.toinsis七upon七heun七ru七hofhis
ownrepres6nta七ion.Thenin1682七herewere七wodifferen七cases.
Inon、eof七hem,thecou地held七ha七es七 〇ppeldoegno七arisewhere
asellerignoran七 〇fhisownmisrepresentationadmi七 七edhis
buyer,白accep七anceevenif七hel)uyerdidno七knowthat七he
(42)
selLer,ssta七emen七as七 〇hisownti七1ewasfaIse.Bu七in七heo七her
ca,seitwasheld七hateven七hebona,fidemisrepresen七a七ioncrea七es
(43)
estopPelifitwascausedbynegligence.
Theeighteenthcenturysaw七heprillcipleofestoppelestablished
asabasicruleof七hemercantilelaw.InMontefioriv.]笠on七efiori
(1762)七hedoc七rillesofar'1)rough七upinequi七ywa,sadoptedby
(44)
co皿monlawfor七hofirsttime.Tn七hiscasθ,七herepresen七 〇rwas
precludedfromもe七 七ingup七ha七,as七hefac七was,heowed
nothing七 〇hisbrother,hehavings七a七ed七 〇therepresen七eo■
with七heviewofinducingher七 〇marry七hatbrother,七hata
Iargebalanceonabusinessaccountwasdue七 〇himfrom
himself,bywayofapromissoryno七e.Lord.MansfieldG.J.,in
(41).Huntv.Carew,Nelson,sChanceryR.46.
(42)Dyerv・Dyer,2Ch.Cas・108.
(43)Hobbsv.Norton,lVernm,sChanceryR。136.
⑭4)1W.B1.362.
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・el晦・n七 ・ 七hatbr・七h・・'sp・'・P・・al・fma・ ・i・g・S七at・d七h・1・w七 ・
betha七where``personsrepresen七any七hingma七erialin'alight
differentfromthe七ru七h",一``七heyshallbeboundtomakegoodthe
thingin七hemannerinwhiehtheyrepresen七i七.1七shallbe,as
reprdsented七 〇be."、Thisjudgmentmayberegardedasanim-
(45)
por七an七precedentrelative七 〇nego七iableius七ruments,but,what
ismoreimpor七an七,七hefac七tha七thedoctrineofes七 〇]PPelby
conduotwasextended喝 七〇nego七iableins七rume11七smeans七hati七
wasassimilatedwiththedoc七rineofes七 〇pl)elbアdeodandcon-
vertedin七 〇ano七hercomprehensiveprincipieofestoppo1,0necan
町?est・PPelbyrep・e・entati・n・Byn・wdeedsand・therd・cum-
en七sareessen七ially七hesameon七hepoin七 〇f七herepresen七a七ion
expressedtherei11.Likewise,七hoyarenotdifferen七fromthe
o七herrepresen七ationexpressedbyconduct,becausei七isno七the
deedassuch,whiches七 〇ps,,bu七七herepresen七a七ionexpressedin
i七〇rimpliedfromi七scon七en七s.For七hepurposesofes七 〇ppel,a
wri七tenrepresen七a七ionundersealdiffersin』nosubstantialor
vi七aIrespcc七fromanyo七herdocumen七aryrepresentation,asfrom
anyrepresen七aちionmadeorally・orl)yac七sandconductジorby
(46)
silenceandinaction.AII七heseex七ernalfac七smaycreat``es七 〇ppel
byrepresentation".
Theaboveisbywayofsaying七hattherea,retwo,andonly
two,mainclassesofes七 〇ppe1,viz.estoppelbyrepresenta七a七ion
(47》
andes七 〇pPelperremjudica七am.Thisclassifica七ionrevealsa
s七rangecoincidencewi七h七he七heorizingofReGhtsschein,a,si七'
wi11beseen.
(45)ThusMansfieldmadeagr母atcon亡ributionto・ ・commercialization,,ofthe
common】aw,sothatheiscalledthe``founderofEnglishmercantilelaw,,.
(46)Bower,OP.cit.P.4.
(47)1bid.,P・2.
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1七wasillPickardv.S6ars(1837)tha七七heprincipleofestoppel
・byrep・p
,・ent・ti・nw・li・st・bli・hgda・・c・mm・nl・wrule・Therule
a,ss七a七edbyLordDenmanC.」.,delivering七hejudgmen七 〇f七he
King,sBench,is:"Whereonebyhiswordsorconduc七wilfully
causesano七hertobeIievetheexistence .ofacer七ainsもaもe6f
things,andinduceshimtoac七intha七belief,soastoal七erhis
ownpreviousposi七ion,七heformerisconcludedfromaverring
agains七七hela七七eradifferen七s七a七eof七hingsasexis七ingat七he(48)
sametime."Thisisanexcellen七defini七ion,but七hein七roduc七ion
ロ
of七heword``wilfully　 w.aguunecessary,ifi七wasin七ellded七 〇
,meannomore七han``volun七arily,,,asitI)ro『bablywas:and,if七he
expressionwasin七ended七 〇indica七eafraudulen七purposeon七he・
P&r七 〇f七herepresentor,i七wasincorrec七.Inany(}ase,itwasa
misleading七erm.
Thiswaspoin七edoutinFreemanv.Cooke(1848)byParkeB.,
delivering七hejudgmen七 〇f七heCour七 〇fExchequer,asfollows:
``By七he七erm`wilfu11y,
,however,in七ha七rule,wemus七unders七 一
and,ifno七 七ha七 毛heI)ar七yrepresents七ha七 七〇1)e七ruewhichhe
knows七 〇beun七rue,a七le・as七,七ha七hemeanshisrOpresen七ation七 〇
beac七edupona,ccordingly;andif,wha七evera】 【nan,srealin七en七一
ionmay『be,hosoconduc七shimself七hatareasona『blemanwoul(1
take七herepresen七a七iontobe七rue,andbelieve七ha七i七wasmean七　
七ha七heshouldactul)oni七,anddidac七uponi七as七ru(∋,七hepar七y
making七herepresen七a七ionwillbeequa11yprecludedfrom
con七es七ingi七stru七h;andeonduc七bynegligence,where七hereisa
du七ycastuponaperson,bycus七 〇mof七radeoro七herwise,七 〇
(49)
di『close七he七ru七h・mayoftenhave七ho'1ikeeffect・"This
(48)6A・(整E.469・474・
(49)2Exch.654,663.
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supP工emen七to七hepropositionasstatedinPickardv.Sears,sup.,
isausefulone,beGause,inge七ingridof,orexplainingaway七he
term``wilfUlly,,,七heCour七〇fExchequerseized七heoppor七uni七yof
makingi七qui七eclear七ha七(1)inordertoes七ablish七heestopPo1,
i七iswhollyunnecessary七 〇showtha七therepregenta七ionwas
fraudulent,(2)七ha七,ifanin七en七ionofa・nykindontheI》artof
therepresentormustbe「es七ablished,i七isonlyanin七en七ionto
induce七herepresenteetoac七upon七herepresenta七ion,(3)七hat
eventhisin七en七ionwillbepresumedinlawfrom七hefactof
therepresentationbeingofanature七 〇indueeanynormal
representeetoactupρni七,and(4)tha七silenceOrinaction,
where七hereisadu七yuponrepresentortospeakorac七,may
cons七itutearepresen七ation,aslanguageoreonduc七.
Theproposi七ionenuncia七edintheabovecasehasbeenrepeated (50)
insubsequentau七hori七ies,no七ablyinHowardv.Hudson(1853),
(51)(52)
inJOrdenv.】置Oney(1854),inCorniShv.AbingtOn(1859),a,nd
〔53)
inSwanv.Nor七hBri七ishAus七ralasianCo、(1863).
Thelas七caseisofspecialimpor七ance,becausei七madeclear
七heso-called``es七〇ppelbynegligence,,.In七hiscase,P1.helda
numl)erofsharesinacompanycalled七heSco七 七ishAus七ralian
Co。,andalsosomesharesinD6f'scompany,thecer七ifica七esof
whiGhhekep七inaboxdeposi七edbyhiminhisbank,ofwhiGh
boxhe,and(ashereasonablybelieved)healone,possessedthe
key,七houghinfac七hisfraudulent'broker,oneOliver,hadadu-
plica七e・Beingdesirousofsellinghissharesof七hefo翠mer,no七
hissharesof七hela七 七er,descrip七ion,heins七ruc七edOliver七 〇do
(50)2E.&=B.ユ,10,13.
(51)5H.]し.C.185,213,214.
(52)4H.&N.549,555,556.
(53)2H.&C.185,Exch.Ch,,181.
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whatwasnecessaryfortha七purpose. .Byafrmudulentmisrepre-
sentationtha七eight七ransferdeedswererequired,whereasonly
sixwereinfac七required,tobeexecu七ed,Oliverob七ainedfrom
P1.eigh七suchdeedssealedinblank.Sixof七heseheusedas
direc七ed,ineffec七ingasaleofPI,ssharesin七heSco七 伍shAu・-
s七ralianCg.,七heo七her七wohefilledinwith,七hedeseriptionand
deno七ingnumbersof1000shares,inall,heldbyPl.inDef,s
company,七hecer七ifica七esofwhichheex七rica七edfrom七heboxby
usinghisduplicatekey.Bythismeans,andbyforging七he
at七esta七ions,heob七ained七hepriceof七heshares,andwasaf七er-
wardsdetec七edandconvic七ed.Heldtha七PLhadneverbeen
underanydu七y七 〇anypurehaserfromOlivertokeephiscer七ifi-
catesunderlockandkey,or七 〇suspecthisbrokerofcriminal
in七ent,andtha七,evenifhehadbeen,hehadsufficien七lydis-
charged七ha七duもy,and,therefore,thattherehadbeennorepre-
sen七ationofthevalidityof七he七1'ansferdeedsbyinactionor
silenGeornegligellcewhichwouユdes七 〇Phimfromassertinghis
(54)
七itle七〇 七heshares.
Thismay1)eregardedasanillustra七ionofthefar-reaching
effoc七 〇fes七 〇pPelbyrep・resen七a七ional七houghes七 〇pPeibynegIi-
gencewasnotupheld七here.Jtisno七 ・七henegligenceassuch
whiches七 〇ps,bu七 七herepresen七ationinferredfrom七h帥negli-
gence.Accordingly,estoPPelbynegligenceisnotseparatefrom(55)
es」opl》elbyrepresenta七ion,『buta「branchof七hesame.Ingeneral
it.isheld七ha七 七hises七〇ppelocc皿lswhenonowhoisundera
Iegalduty,either七〇 七hepersoninjuredorto七hepubliG,七〇ac七
wi七hdueeare,failstodogo,andsuchfailureis七henaturaland
(54)perBlackbロrn工,atpP.181,182,andBylesJ.,atpP。185,186,supra.
(55)Bower,op.cit.,p。84etseq.
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(56)
proximatecauseofmisleading七ha七personもoaZterhisposition.
In七hecaseci七edabove,suchaviewpoin七wasalsodeLken.1も
mus七bepointedout,howe▽er,that七hera七iodecidendiwas
basicallyasituationinwhich七herewasnonegligent``represeh-
ta七ion,,.Asfarasitisofimpor七allcetoascer七ainwhether七here
wassuGharepresentation,thedoG七rineofesもoppelbyrepresent-
ationshouldeover七hiscaseinonewayorano七her.]皿ellorJ・
alsosaidthathe8houldbesorrytosee七hedoc七rinenarrowedor
(57)
fri七eredawa・y.
Withtheexpansionin七hemeaningoftherepresenもa七ion,七here
comesupamostdiffiGu1七questioninrela七iontoabasicruIeof
con七1'actlaw,viz.``consideration,,.Broad工yspeaking,consideration
isthepricepaidfor七hepromiseexpressedinarepresonta七ion,
althoughsughdoctrinehasne▽erhadGlearlydefinedboundaries
fromtimoofitsorigininEnglishlegalhistorydowntothe
(58)
presen七time.In七heRestatementofContracts(Sect.75),i七is
definedassome七hing``bargainedforand'giveninexchangefor
thepromise".Asalreadyme砒ioned,七herequiremen七 〇f七his
bargained-forexchangevaIuefor七heformationofaninformal、9
con七ra,G七isaweLl-es七ablishedrule.Ineaseofasealedcontraet
whichIhavedeal七wi七h,thereissome七hingstrietlyfOrmalasa
substitu七eforconsidera七ion,andthiscouldcrea七eanes七〇pPel-
『
es七〇ppelbydeed.However,七hereiscer七ainlyno七hingliketha七
illcaseofaninformmlpromisewhen七hispromiseisnever七heless
bindingbyreasonofsubseque皿 七ac七ioninrelianceoni七,even
七110ughtha七ae七ionwasno七bargainedforby七hepromisorand
(56)B】ack,LawDictionary,p.1186.
(57)2H.&C.atp.177,supra.
(58)Thedefinitionhasbeencriticizedastoonarrow.Corbin,``Recent
DevelopmentsintlleLawofContracts,,,50Harv.L.Rev・449(1937).
一62一 商 学 討 究 第6巻 第3号
wasnotperformedasanagreedexchangeforthepromise.This
istherealques七ion,asdemonstra七edby七herecen七decisionsof
EnglishsndAmericancour七s皿akiligaveryflexibleuseof
es七〇ppeL
ItisnowquiteclearthatestopPelbasedon"uribargained-for・・
relianCeoperatesasasubs伍 七u七eforconsidera七iσn.Suchan
estopPelwasupheldillParagraph400f七heRecommenda七ionsof
七heLawRevisionCommit七eeofEnglandin七heirSix七hIn七 〇rim
Report(1937)七〇reformtheharsheffectof七hedoc七rineofcon-
sideraもion.Bu七i七apparehtIydoesn.〇七comewi七hin七heordinary
defini七ionofes七〇PPeLInorder七 〇foundanestopPe1,arepre-
(59)
senta七ionmUstbeofanexis七ingfact,notofamerein七en七ion.If
七hereisanysuchrel》resen七a七ionin七hecaseunderdiscussion,i七
isonly七ha七 七hopro皿isorat七he七imeofmaking七hepromisein一
七ends七 〇fulfi11i七,and七hisrepresen七at・ionofin七en七ioninduced
thepromisee七 〇ac七 〇n七hefai七hofi七tohisde七rimen七.In七he
UlitedS七a七es,七he七erm"promissory"es七 〇pPelisof七enusedto
mark七hedis七inc七ion,andwhat七his七ermmeansisrecognizedill
carefuUyformula七edlangaugeofSec七io11900f七heRes七a七ement
ofCon七ra砧swhichreads,``Apromisewhich七hepromisorshould
rGasonablyexl》ect七 〇indueeac七ionorforbearanceofadefini七e
andsubstan七ialcharac七eronthepartof七hepromiseeandwhich
doQsinducesuchac七ionorforbearftneeisbindingifinjus七ice
canbetivoidedonlybyellforceme漉of七hepromise."A1七hough
theRes七a七ementdoesno七use七hephn'ase``promissoryes七 〇ppe1",
(59)Cabab6,0P.cit,P.58;Everest&Strode・2nded・ ・op・cit.・P・279;Bower・
oP.cit.,ch.工Isect.2.Thispositionwasreachedbythedecisi6ninJorden
v.Money,supra,and,althoughseverelycriticised・ithasbeenconsistently
followed.
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(60)-thereisnodoul)七tha七ithereres七a七essuGhdoc七rine
.
Thedoc七rineofpromissoryestoppelappliesgenerally七 〇a
dona七ivepromise.1七sa七isfies七heneedof'thecour七sforajus七i-
rfica七ionof七heirenforcemen七 〇fsuchpromisesin七hea『bsenceof
.anybarga,inoragreedexchange.Howover,i七seems七 〇me七ha・ 七in
七hisbranGhof七heIawmuGhdifficu1七yofseparating七herequire-
mentofde七rimen七ine6toppelfrom七hecontractualidea,ofcon-
sidera七ionhasbeenerea七edl)yconfusionof七hough七.1七 .has1)een
pointedou七 七hat,wherethecour七shaveconsideredunbargained-
forrelianceasasufficientgroundforenforcingapromise,they(61)
havealmos七invariablycalledi七``consideration,,,whileon七he
O七herhandtheyhavebeeninclined七 〇invOke"prO=misSOry
・estopPel"where七hepromisee'srelianGewas七hebargained-for
(62)
・equivalen七〇f七hepromise.Le七us七akeacoupleofillus七ra七ive
・cases七ha七havebeenof七enci七edinAmericanlawbookS.
InDeveGmonv.Shaw(1888),whiGhwasasui七agains七exe-
cu七〇rs七crecoverapromisedsum,七he七estatortoldP1.七ha七,if ●
P1.would七akeapleasure七rip七 〇Europe,thetes七atorwQuldcon-
tributeacertainlargepor七ionof七heexpense七hereof.AtDef,s
reques七andupon七hisassurance,P1.took七he七rip,andnowsued.
the七esta七〇r'sexecu七〇rsforthemoneypromisedby七h9七es七a七 〇r."
Thecourtheldtha七"i七wasaburdenincurredat七herequestof
theotherpar七y,andwa,scertainlyasufficien七Gonsidera七ionfor
(63)
a・promise七 〇=F)1】LY-,,
(60)WmistononContracts,#140.TheAmerican五awInstitutewasadvised
nottoadoptthispllrasehere.Theuseofth三sphrasehagmadesome
headway,yettberegeemstobearatherstrongoPPositiontosuchphraseology.
CorbinonContracts,#204.
(61)Corbinin50Harv.LRev.449,453-457,supra.引
く62)Fuller,op.cit.,p.363etseq.
(63)6gMd・199,14A.464,9Am.St.Rep.422.
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If七hisis七 〇becalledabargain,itcertainlywasno七abusiness
bargainsince七hepromisee,sactioninreliancewasofnoeconomic
oro七herdirec七benefit七 〇 七hepromisor.Itseemsratheragiftpro-
misetha七wasconditionaIontravelabroad,al七houghthe七ripwas
so七akenonthepromisor,srequestanda七 七hepromisee,sexpense.
Itisof七endifficult七 〇de七eiCmninewhetherwordsofcondi七ionin
a,promiseindica七eareques七forconsidera七ionorsta七eamere
conditioninagra七ui七 〇uspromise.Anaid,七houghno七acon-
clusivetest,isaninquirywhether七hehapPeningot'thecondi七ion
willbeabenefi七to七hepromisor.Ifso,itisafairinference
(64)
tha七 七hehappeningwasreques七edasaconsideration.On七he
o七herhand,if,asin七hecases七a也edabovo,七hehapPeningof七ho
e▼en七 〇nwhichthepromiseisconditionalwi11beofnobenefi七
tothepromisor,i七mayno七properlybeeonstruedasconsi-
deration。Bu七myobservationisthat七hecasenowunderroview
revealsthehappeningof七heeventno七merelyfor七hepurposeof
enabling七hepromiseetoreceiveagiftb1ユ 七ratheras七heprice
paidbyhimforacondi七ionalpromise,七恥tis,apromisetotake
effectonlyif七hePUrGhasepricede㎜ndedfori七ispaid・Since
i七mus七'beheldthat七heaGtion七akenby七hepromiseewas
requestedast}lepriceof七hepromise,七hereisnoreasonwhyit
shouldnotconstituteaconsidera七ion.Thisisequi▽alenttosaying
七hat,if七hepromiseepar七swi七hsomethingatthepromisor's
reques七,i七isimma七erialwhe七herthepromisorreceivesany七hing,
andnecessarilyinvolvestheconclusiontha七七heconsidera七ion
givenby七hepromise6forapromiseneedno七moveto七he
(64)Willi・t…nC・ ・t・ct・,#112.C三t・di・M・ ・gh・v.P・・t・(1913);157
Va.415,161S.E.242,.1nreDevecmon,Willistonciteditasacaseof
doubtwherecourtswillbeloathtoregardthepromiseasameregratuityand
thedetrimentincurredasmerelyacondition.SeeWi】 】iston,supran.1.
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promisor,1)u七maymovetoanyonereques七edby七heoffer..The
caseunderdiscussionissuch七hatapromise七〇paywasoffered
inexchangeforanac七.Ofcourse七heoffereewasno七IegaHy
boundtogivetheexchangedemandedby七heofferor.Bu七the
factthatもheoffereeundernolegaldutytotraveldidsoatthe
expressrequestoftheofferormeanstha七theformerincurreda
せ
legalde七rime.n七asaconsidera七ionsufficient七 〇supPor七aunila七 一
eralcontrac七.Ino七herwotds,aecep七ancebyactualperformance
(66)
onreque8tisqui七 〇sufficienta8aconsideration.1七isnotun七il
performancehas七akenplacetha七 七heexchangedomanded.foran
offer(i.eりaeeep七anceofanoffer)i8made..Thisperformanceis
anae七ioninrolianceon七hewordingofanofferwhiGhis
(67)
preciselysimilartothatofagratui七 〇usconditionalpromise.
TherearisesagreatdiffiGu1七yofdistinguishingaeondi七ionaIgif七
fromaunilateralcontrac七.B1ユ 七,ifonarea,sonableconstruction
iもmustbeheld七hat七heac七ioninreliancewasnotreque就edas
thepriceofthopromisebu七wasmerelyaconditionofagra-
tuiもouspromise,then七hepromiseisno七ini七sna七urecapableof
formingaunila七eralcontrac七.In七hiscase,七hepromisewasmade
wi七hout.expec七inganequivalent.Thecommonlawprovidedfor
suchbysealedinstrumen七s,andi七isunfor七una七e七hat七heseare
nolongergenera・llyavailable.Thedoctrineof``promissory
es七〇ppel"istoavoid七heharshresul七sofallowing伍epromisor
insuehacase七 〇repudiate,when七heprg皿iseehasaetedin
(68)
relianceon七hepromiso.ThisshoUldbes七ric七1ydistinguished
(65)・WillistononContracts,#113.
(66)SeeUnderwoodTypewriterCo.v.Cen亡uryRealtyCo.(1909),220Mo.
522,llgS.V》'.400.
(67)WiljistononContracts,#112supra.
(68)seeJamesBairdco・v.GimbelBros.(1933),64F,2d344.
?
?
?
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fromtheenforceabili七yofapromiseofferedonconditionofbeing
aecep七edbyac七ualperformanceollreques七.Asi七was,七his
contrac七ualIenforceabili七yhasgenerallybeendisregardedand
mixedupwi七hもheeffec七 〇fpromissoryes七〇ppel.Ifweduga
Iittle1)elow七hesurfaceofa,decisionwhichfoundaconsidera一
七ioninaseen}inglyunbargained-forreliance,wewouldcome七〇
奄(69)
grip8wi七hi七s七ruebasis七ha,七wascon七rac七uaL
Hereisano七hercase.InAIleghenyCollegev.National
Chau七auquaCoun七ryBank(1927),MaryJohns七 〇nsignedan``es七a七e
pIedge,,七〇pay$5,000for七hecrea七ionofaseholarshil》 七〇bear
hername・Themoneywas七 〇bepaidbyherexecu七 〇rafterher
dea七h,Duringherlifesheadvanced$1,000,bu七sherepudia七ed
thePledgebeforeherdea七h.TheCoIlegewassuccessfuIinasui七
agains七herexecu七er.Thecour七explainedhorIiabili七yon七he
groundofpromissoryes七 〇ppe1七ha七 七hedoneehadinrelianceo1ユ
土hepromiseof七hesubscriberincurredobliga七ions,七husGhanging
(70)
i七S]positiOlユ.
Inthe``cha,ri七abIesubscrip七ion,,caseslike七his,courtshave
frequen七lyfoundconsidera七ianpresen七though七hegeneralIawof
(71)
con七r、ac七wouldhavedeclaredi七 七〇boa,bsen七.Cardozo,C.」.,
毛husgaveanadditionalreasonfortheenforcemen七 〇f七hesub.
scriptionpromisein七hiscase,fillding七ha七MaryJohns七 〇n,spro.
misewassuppor七edby七heconsidera七ionofacoun七er-promiseby
智
(69)Cf.CorbinonContracts,#203.Cor正)inopinesthat,iftherulestatedin
SectiongOoftheContractsRestatementbeaccepted,itisunnecessaryto
strugglewiththedefinitionofbargain.、Thisisthesamewiththeviewpointof
promissoryestoPPel.
(70)246N.Y.369,159N.E.173,57A.L.R.980.
(7↓)InEng】andandjnafewAmericancaseslithasbeenheldthatthe
subscriptionjswithoutconsideration,beiDg1:nerelythepromiseofagratuity.
SeeFu玉Ier,op.cit.,p.372.
o
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theCollege.Byaccepting$1,000七hoCollegeimpliedlypromised
一七ha七i七wouldaccep七 七heres七 〇ft.hepledgeand七ha七i七would
erea七ewi七hi七ascholarship七〇carryMaryJohns七 〇n,s、name.A七
this皿omen七,七herewasan・assumptionofaduty七 〇dowha七ever
ac七swerecus七 〇m町,orreasonablynecessary,七 〇main七ainthe
memorialfairlyandjus七1yin七hespiri七 〇fi七screa七ion,There
炉xis七ed,therefore,avalidbilateralcon七rac七・Sinceadequacyof
considerationisimma七eria1,i七waslloobjec七ion七ha七thebenefi七
derivedbyMaryJohns七 〇nwassligh七.Thisaddi七ionalrn,asoning,
however,seems七 〇me七 〇〇s七rainedanin七erpre七ation,andeven
unnecessary.1七isdoul)tless七rue七ha七 七heaccep七anceofthe
subscriptionby七he七rus七eesimportsapromise七 〇applythefunds
propeflyinaccordancewi七h七he七ermsoftha七subscription,
sinceanac七whichprimariIyindicatesmerelyassent七 〇receivea 亀
performance,even七houghpar七ialandinadvanceasin七hecase
s七a七edal)ove,promisedbyt・heofferormayalsojus七ifyanillfel'-
enceon七hepar七 〇f七heofferor七ha七the'offereeunder七akes七 〇
(72)
rendercounter-performance.Bu七 七hiscorrela七ivepromiseisno七 ・
madeastheconsidemtionorexchangefor七hesubscriber'spro-
mise.Apromise七 〇givea七rus七eθmoneyin七rustforano七heris幽
nomorebinding七hanapromise七 〇give七hemoneydirec七1y七 〇
(73,
thebeneficiary.Ofcourse七hecasenowihqu,es七ioninvolvesa
condi七ionimposedby七hepromisorwhichwillbeaslightbenefi七
tohimwheni七 七akes・place.Bu七 七hisfac七isnotaconclusive
evidence七ha七 七hehal》peningof七hecondi伍onwasreques七edasa
(74)
eonsidera七ion.On七hecon七ray,i七isalegalde七rimen七to七he
,
(72)SeeWillistononContracts,#90.
(73)lbid.,#116.
(74)Ibid。,#ll2n.98・
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promisee,merely6nablinghim七〇receivethedona七ion.Thepro一ぞ
misordidno七reques七i七as七hepurchasepriceof七hepromise,
bu七ra七hers七a七edi七asamerecondi七ioninagra七ui七 〇uspromise.
Onareasonableconstructioni七 【nus七beheldtha七hemadeapro-
misewi七h㎝ 七expec七ingany七hingsomuchequivaIentalthough七he
promiseeac七edinrelianceonthepromise.Cer七ainly七hepromis-
orin七e11七ionallyinfluencedthepromisee七 〇ac七insuehreliance,
bu七i七iSstiUconsideredunbargained-forreliance,notabar-
gained-forequivalen七 〇f七hepromise.Sinceasubscriptiontoa
charitableenterpriseisthuswi七hou七considera七ion,wemaybe
(75)
工edto七heconelusionthati七isunenforcible,asithasbeenheld
(76,
.inafewcasesin七heUni七edS七ates.Thiswouldbeunju.stifiable,
because七hechari七yhassochangedi七sposi七ion七ha七jus七ice
demands七ha七thegra七ui七 〇uspromisebeenforced.If七hesubscriber
isallowed七 〇rel》udiate七hepromisea七thisI》oint,七heinevi七able
resultwillbeinjustice.A1七houghinmos七casespublicpoIicy .does
no七demand七ha七promises七 〇makegif七sshouldbelegally
recognized,agif七 七〇achari七ystandsonadifferen七footing.The
truthof七hematteristhatitissoregardedandsoenforcible
for七ha七reagon.Toinsistuponcopsidera七ionisunnecessary.
Some七hinghavingbeenpaidfortheordimrypromise,i七is
enforeible.It七henbecomesofsuchiMpor七anceinsocie七y七hat
cour七s七akecognizanceofi七.Chariもablesubscrip七ionsdeserve
legalrecogni伍onwi七hou七consideration,anditservesnouseful
(77)
purpose七〇seek七 〇findconsiderationfor七hem.AsWilliston
(75)seeNewJerseyorthopedicHosp.Dispensaryv.'wright,95N.J.L462,
113A.114,holdingthatasubscriptiontoacharitableenterpriserequiresa
jegalconsiderationtosupPortit,1ikeanyordinarycontract.
(76)ResbyterianChurchv・Cooper,ll2N.Y・517,20N.E.352,3L.R.A.
468,8Am.St.Rep.767.
(77)Billig,・・ThePrublemofConsiderationinCharitableSubscriptions,,(1927),う←
¶
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properlysaid,in七ruth七heenforcemen七〇fcharitablesubscrip七ion一
の コ
sisonlytobesupportedifapromissoryes七 〇ppelberegarded
asasufficien七sui)s七ituteforconsideration,andthisviewhas
beenadop七edbytheRes七a七emen七 〇fCon七raG七s(Sec七.90).lna
fewdecisionsthecourthasfranklyadmit七 〇dthatestoppeland
no七considera七ionwas七hegroundonwhichrecoverywasallowed.
Thecorrec七nessofs・uchdecisionsandtheproprietyofallowing
arecoveryoliehari七al)1esubscrip七ionsinanycasewherede七ri-
menthadbeenincurredinrelianceon七hemm耳s七dependon七he
generalallowanceofsuchapro皿issoryes七 〇pPelasanalterna七ive
C78)
forconsideration.
Theal)ovelnaIIisamatterofin七erpre七a七10nofm七en七lon.
Inthefirstcase,thede七rimen七isincurredinrelianceona
promisewhichwasin七endedasabargain.Therewasanexpress
requestby七hepromisorforconsidera七ioll七 〇formaunila七eraI
con七ract.Bu七,in七11esecondcase,thede七rimen七isincurredin
relianceonapromisewhichoni七sfacewasin七endedasagift
and■ ～〇七a1)argain.Thepromisorsbouldreasonablyhaveantici-
pateditasaconsequenceof七hepromise.Thedifferencebe七ween
th・tw・ ・a'se・dep・nd・up・nth・di・tin・ti・nbetweepP皿 ・ha・e
paciceandmereeonditionofa,givenprolnise.Actually,however,
it・washeldinbothca,ses七ha七 七here『isasufficientconsideration.
Thus七hecourtshavegone七heIengthofdilu七ingandinfla七ing
theconcep七 〇fconsidera七ion七 〇 七heex七ent七ha七i七ha、sbeen
appliodconcurren七1ywi七hpro】naissoryes七 〇ppe1.ThisisqUi七ea
confusionofthough七,becausepromissoryes七 〇ppelshouldrela七e
齢
*12corn .L.Q・467.seeJusticeKello99,sdissentingopinionthat・ ・1seeno
reasonwhyweshouldstrainourselvestomakethepledge,notagift,buta
trade.,,
(78)WillistononContracts,#116.
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onlytoもhecasewhere七hereisnoconsidera七ion.If七hepromisee,s
reli・ncew・ ・etheb・rg・inρd-f・requi・ ・1・nt・fth・P・ ・mi・e・七h・re
wouldbenooccasion七 〇invokethedoc七rineofpromissory
es七〇ppeIasadoptedinSec七ion90,andi七squalification七hatthe
promiseisnotbindingunless``injus七icecanl)eavoidedonlyby
enforceme阜七 〇f七hepromise',wouldbeinappropriatesince七he
doc七rineofconsidera七ionwouldbeavailable.
且ereisatypicaIapPlicationof七heruleofpromissoryestopPe1.
InRicket七sv.Scothorn(1898),thetes七atorwa,sdis七ressedl)ecause
hisgranddaughterhadtoworkinas七 〇re.Toena『bleher七 〇give
upherjob,hedelivered七 〇herapromissoryno七efor$2,000,
saying``Ihavefixedou七some七hing七ha七youhaveno七go七towork
anymore.',Inrelianceon七heno七e,thegranddaugh七erquitwork.
The七esta七 〇rdiedwithou七paying七heno七e,bu七wi七hou七having
repudia七〇dit・Thegranddaughterbrough七sui七〇n七与eno七ea・gains七
七heexecu七 〇r,andi七washeld七ha,t七hegranddaugh七er,srolianee
bygivingupherjobmade七heno七eenforceableandopera七ed七 〇
raisean``es七 〇pPe1,,agains七 七heexecu七 〇r七 〇deny七ha七 七heno七e
(79)
wasgivenforvalidconsidera七ion.
Thisc&sein・ ・lves七heel・ments・fpr・rniss・ry・ ・七・PP・1・ ・L
七hough七hecourtheredecidedi七by七heuseof七hera七herbroad
七erm``equi七ablees七 〇pPel,,.1七isen七irelycertain七hatthegra皿d-
fa七hercon七emPla七ed七hegranddaugh七er,sac七ioninrelianceasa
reasonableandprol)ableconsequeneeofhisgif七bu七no七as七he
pricefororinexchangeforhispromise.Havingin七en七ionaIly
influencedher七 〇alterherposi七ionfor七heworseon七hefai七h
of七heno七ebeingpaidwhendue,itwouldbegrosslyinequi七al)le
七〇permi七 七hemakerorhisexecu七 〇rtoresistpaymen七 〇n七he
(79)57Neb.51,77N.W.365,42L・B.A.794,73Am・St.Rep.491.
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groundthat七hepromisewasgivenwi七hou七considera七ion。Ina
numberofcasesofsuchsort,cour七shaveapPlied七hesamedoG-
ttinetoapromisebetweenindiNiduals,for七hepay】unen七 〇f
money.Theenforcementofsuchpromisesmaybringthemwithin
anewclassofi尊formalcon七rac七screatedwithoutconsideration,
suchasareillus七ra七edby七heAmericanLawTnsti七uteunder
(80)/'t
Seetion900ftheContrac七sRestatemen七.In七hisconneetion,
Willistonsays,``S七udentsof七heCivillawusuallyselec七the
七echnicalitiesoftheEnglishandAmericanlawreq
.uiringconsid-
era七iontovalida七easimplocontrac七,forpar七icularanimadver-
sion',,forheobserves七hat``thebinding七hread,,inall七hecases
ofpromissoryes七 〇pPelmaysufficb七 〇elimina七esuchcri七icisms.
Heargues七ha七,ifgeneralexpressi6nshouldbegiventosuch'
enlargedboundariesofenforceablepromises,七hefundamen七al
basisofsimplecont,ractshis七 〇ricallywasac七ioninjus七ifial)1e
relianceonapromise-ra七her七han七hemoremodernno七ion.of
purchaseofapromiq・eforaprice,and七ha七i七isaconsis七en七
developmen七from七hisearlybasis七 〇definesuffiGien七consider-
a七ionasanylegalbenefi七 七〇 七hepromisororlegalde七rimen七 七Q
七heI》romiseegivenorsufferedbythela七 七erinreasonabte
(81)
reliance-011七hepromise・Suchadefinitionindica,もestha七 七ho
bargainingelemen七isno七soi皿por七an七as七he'fae七tha七 もhe
a、c七ioninreliancewa,sreasonablyinducedbythepromiseand
(82)'
wasforeseenby七hepromisor.
Inmy・pini・n・h・w・ve・ ・七h・p・・P・・i七i・n・annever＼nuエ1ify七he
(80)Corb三nonContracts,#194n.6.
(81)Wil】istononContracts,#ユ39.Headdsthatsuchadefinitione】jminates
thenecessityofarequestbythepromisorfort・heconsideration.
(82)CorbinonContracts,#203,Corbinupholdsthe`・actioninreliance,♪
doctrinefromthisviewpoint.
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requiremen七 〇fconsidera七ionin七heforma七ionofcon七rac七.The
impor七an七thingis七 〇makeaGlear。cutdis七inc七ionbe七weencon-
trac七andes七 〇pPel.ltissubmi七 七ed七ha七acloses七udyofthorecen七
deeisionsofEnglishcour七sreveaIs七ha七manyof七hemhavebeen
groundedones七 〇ppelwhen七heirtruebasisshouldhavebeen
contrac七ua1.Thosea七 七emp七s七hathavebeenmadotoapplyforms
ofos七 〇PPelincaseswhere七hereisevidenceofconsidera七ionare
of七enjus七ifiedbyadoc七rinedescribedas``quasi-estoPPe1,,・Bu七
thisdoc七rinemus七beponfined七 〇i七spropersignifica七ion・1)ecause
weo七herwisecouldno七ge七 〇u七 〇fa七wiligh七zoneofdoub七
exis七ingbe七wee11七herequiremen七 〇fde七rimentines七 〇pPeland
七hecontrac七ualideaofconsidera七ion.Beforeembarkingon七his
task,i七isessentia1七 〇clarify七hedifferenceofquasi-estopPel
from七he七ruees七 〇ppe1.
Therequirem6n七sneGessary七 〇foμnda七rueestopPelareas
follows:
(8s、
(1)Amisrepresen七a七ionofexis七ingfacts. `84)
(2)Therepresen七ationmus七beclearandunambiguous.
(3)Therepresen七 〇rmus七expec七 七herepresen七a七ion七 〇be
(85)
ac七edon.
(4)Thepartyac七ingon七herepresen七ationmustac七 〇ni七
(86)
七〇hisdetrimen七.■
Thede七rimen七hereneedno七amoun七 七〇co準sidera七ion・The
conclusionis,七herefore,七hat,purees七〇ppelincaseswherecon-
sidera七ionisno七presentisapplicablewhere七11erei5anunam一
(83)Jordenv.Nloney,supra.
(84)Lowv.Bouverie(1891),3Ch.atlO3perLindleyL.J.,at106per
BowenL.J.
(85)Jordenv.Money,5H.L.at212perLordcranworthL.c.
(86)E.9.,Setonv.Lafone(1887),1gQ.B.at70perLordEsherM.R.
昏
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biguousrepresen七a七ionofexistingfacts,in七ended七 〇boactedon,
and,infac七,ac七edon七 〇hisdetrimentbythepersontowhomi七
ismade.
Obviously七he七 士uees七〇ppelisno七availableincaseswherea
represen七a七ionofintentipnwasmadewhichinducedaparty七 〇
ac七 〇n七hefai七hofi七 七〇hisde七rimen七.Equi七ywascalledupon
kodeaIwi七hsuchcasos,becauso七herewaslloromedyines七 〇ppe1
,afterJordenv.Money,andyet七 〇allow七herepresentortoignore
therepresenta七ionwouldbemanifes七lyineq・ui七able.Anowequi七 一
ableremedy七husdevelopodmayboregardedasasortotOwha七is
called``p■o皿issoryes七〇ppel,,by七heweigh七 〇fAmericanau七hor--
i七ies.However,i七is七 〇beno七iced七ha七 七hisequitableremedy
relatesonly七 〇theGasewhere七herepresen七 〇rhasapparen七1y
waivedhislegalrigh七sbytherepresen七a七ion.Insuchacase,i七
〇peratesasanestopPel七 〇himfromenforcing七hoserigh七s
against七hepersonhehadinduced七 〇prejudicehisposi七ion.This
is七ermedquasi-es七 〇PPeltoindiea七e七ha七i七resembles七he七rue
es七〇PPelincerbaincharac七eris七ics・
Quasi-estoppelisalsoconfined七 〇 七herepresen七a七ionunsup-
por七edI)yconsidera七ion・Forins七ance・acompanywasinducgdto
carryonbusinessm七herthanliquida七eonthefaithofapromise
byi七screditors七hat七heywouldwaivetheircla,imstoin七eres七
until七hecompanywasinaposi七ion七 〇meet七hem.Anynewol)1i-
ga七ionsincurredby七hecompanyincon七inuillginbusinessamo-
unttoconsidera七ion七 〇supPortanac七ionincon七rac七ifthe
(87)
creditors七henctaimtheirin七eres七.Thus,where七he .representa七ion
(87)Ledinghamv.BermejoEstanciaCo.(1947),1AllE.R.749,751per
AtkinsonJ.(``Myinterpretationoftheagreementisthatitisawaiveruntil
thecompanyisinapositiontopaytheinteresちsolongasthecompany
carrieson,but,ifitceasestocarryon,then,treatingthecarryingonas*
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amounts七 〇animpliedreques七 七〇theotherpar七y七 〇entero「bli-
gations,orsuffero七herde七riment,on七h6fai七hof七herepro。
senta七ion,七h6reof七enexis七sconsidera七ion七 〇supPortanac七ion
incontrac七.Agreed七here'isonlyanimPliedcon七rac七,bu七so・
10ngas七herepresen七ationformsatermofi七,七hepar七ycanat
(88)
Ieasthaveanactionfordamages.Suchisnotthecaseofquasi-
estoppel.1七isonlywhenthede七rimen七sufferedbythepar七y七 」
whomtherepresen七a七ion-wasmadedoesno七amounti七 〇consider-
(89)
ation七hatweneedfallbackontha七remedy.
Thefo110wingisaprac七icalexamplesbownbyWilsonasbes七 ・,
(go)
i11ustrativeof七hedoc七rineofquasi-es七〇pPel.SupPosingA七akes・ρ
aleasefromB,con七ainingacovenan七 七〇repair,七henAwi11be
under・ ■Iegaldu七y七 〇repair,forbreftchofwhichdu七yhemay・
beliable七 〇forefei七UreoranaG七ionfordamages.Wha七isAも
posi七ionifB七hen.en七ersin七 〇nego七ia七ionswi七hAfor七he・
purchaseof七helease,andsoinducesAtoac七inrelia・nee七here-
on?Since七hesenegotia七ionsamoun七 七〇anunambiguousrepresen-
tationofIダsin七en七i()nno七七〇enforce七hecovenan七,and七his・
representa七ionhasinfae七indueedA七 〇 七akenos七epstowards。
repairing七hepremisesheldonlease,七helegalposi七ionofAis・.
七ha七hehasprejudicedhisposi七ionwi七hrelation七 〇Bin七hathe
isnowliablefo1'breachofcovenan七.Takeingi七forgran七ed七haも
七hereisnoconsidera七ion七 〇,supPort七heでepresen七ation,七here
willalsoben・remedyines七 〇pPel,sipce七herepresentationwas.
no七as七 〇exis七ingfac七s.1七issubmi七 七ed七hatinsuchacasequasi.一
*considerationforIhepromise,thewholebasisofthebargainhasgone,the
reasonforithasgone,theconsiderationhasgone.,,);ReWilliamPorter・
(ユ937),2AllE.R・361・
(88)wilson,"ReeentDevelopmentsinEstoPPeP,(1951),67L.Q.Rev.330・ ・
(89)1bid.,331.
(90)1bid・,334・
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estopPeldoesnotI)reventBfromchanginghisintention,butdoes
preventhimfrom七akingactionforforefeitureordamageguntil
hehasgivenno七icetoAofhisehangetlintention,andallowed
himsufficient七imeinwhichtoeffec七therepairs.Thereseems
noauthorityforthepropogitiontha七Beouldneveragainenforce
七heeovenan七 七〇repairunder七11elease.Allheispreventedfrom
doingis七 〇profitbythebreachofcovenantw1ユichhehas
himsolfinduced,untilhehasgivenAareasonableoppor七uni七y
ofrecoveringthepositionheheldbeforetherepresen七a七ionwas
made(i.e.,anopPortuni七y七〇pu七 七hepremisesinagoodsta七eof
く　ラ
repair).If,insuchcircumstance由,七heperiodof七heleasehad
expiredbefore七hechangeofintention,Awouldnolongerbein
aposition七 〇effec七 七herepairs,andsoquasi-es七 〇ppelwould
closelyresembleestopl)elin"i七seffec七,ifnotini七sunderIyingく　　
principle.Thesamesituationwi工1resul七whenB(七helandlord),
Owi七hA,s(七he七enan七,s)knowledgeandassen七
,soldthepremises
七〇a七hird'1)ar七yearlier七hanheGouldorigina・11ygiveavalid
no七ice七 〇qui七fortha七sale,on七hefai七hofA,spromise,七hough
informal,七〇su]rrenderhis七enanGya七 七ha七earlierdate.A,byhis
eonductinallowingB七 〇con七rac七anob工iga七ion七 〇hispurchaser
inrelianceon七herepresen七a七ion,ises七 〇ppedfromdispu七ing七ha七
hisoriginaユ 七enancyis七 〇be七ermina七edla七er.Thi8suspensionof
A,spoWertoenforcehislegalrigh七works,ineffeGt,asan
estoppeIin、 七hesenseofpermanen七prohibi七ion,beeauseunder
suchcircums七ancesBisunable七 〇recoverhispreviousunprejud一
(91)ThefirstrelevantcaseisHughesv.Metropo]itanRy(1877),2App.
Cas.439.Thesameprinciplewasapp】iedinthefQ1]owingmorerecentcases.
BirminghamandDistrictLandCo.v.LN.W.Ry(1888),40Ch.268;
Panoutsosv・RaymondHadユey(1917),2K・B。473;Central上ondonPro-
pertiesTrust,Ltd.v.HighTreesHouse, ,上td.(1947),K.B.130.
(92)Sal三sburyv.Giユmore(1942),2K・B・38・
一76一 商 学 討 究 第6巻 第3号
(93)
icedposi七ion。
Thevi七alpoin七for七heprosentdiscussionistha七 七hepar七y七 〇
whomtherepresenta七ionofin七en七ionwas .madewi七hou七consider-
a七ionhasnocontraG七ualtemedy,and七ha七estoppelisalsono七
availabIetohim,bu七 七ha七hehasanequ廷ablereliefinquasi-
estoppel.Onceastrictdis七inctionisa,ppliθdbetween七here-
medies,cer七ainanomaliesinmanydecisionswhich、havebeen
renderedon七heground.ofestoppelarefound'七 〇disappear.As
七helearnedauthorsofanarticlein七heLawQuar七erlyReview
haveeommentedon七heapplica七ionofes七 〇ppel,``Fewdoc七rines
areatoncesopotentiallyandsoprac七icallyunsatisfying.1七is
moreof七enci七ed七hanapplied,andmoreof七enapplied七han
und。,』七。。agP・If七h。,。deci、i。n,h、dbeenm。d。n七h。b。,i,。fa
rigidlyobserveddivisionbetween亀heremedies,七hefoIlowingtwo
difficultiesatleas七shouldhalvebeenspared.First,ifquasi-es一
七6PP・1・ppli・d七h・fu11・ffec七・f .・ne・七・PP・1七・arep・e・ent・ti・n8
0fin七en七ion,suchadeeisionwouldbedifficult七〇bereconciled
wi七hajudgmen七s七a七ing七ha七 七hedoc七rineofes七〇pPelisn,〇七ap-
pli・bl・i`七・pr・mi・e・d・fu七u…whi・h・ifbindinga七all・mu・tb'・(95).
bindingascontra,c七s',.If,however,i七aG七smerelyasasuspensive
remedy,七hen七hedifficu1七y(lisapPears,sincequasi-es七 〇pl)elis
clearlyinapPlicableinacasewherei七couldno七beproved七hat
thede七rimen七hadbeeninducedby七horepresen七a七ion.Secondly,
ifnoattemp七sweremadetoa,pplyformsofes七 〇ppelincases
wherethereisevidenceofanimpliedcon七rac七suppor七 〇dby
considera七ioll,therewouldno工ongerbe七hedifficul七yofrecon一
(93)Fennerv.Blake(1900),1Q.B・426・Inthiscase,challnellJ.says,``1t
seemstomethatthefactsraiseanordil〕arycaseofestoppeL,,
(94)63L・Q・Rev・283at286.
(95)Maddisonv.AIderson(1883),8ApP・Cas・467at473perLordSelborne.
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cilingeaseswhereestopPelisap診1iedwhenconsidera七ionis
present,wi七h七hosewherei七isapPliedin七heabsenceofconsider-
a七ion.Againitwouldunderline七hefacttha七estoppelcannot
formacauseofaction,whereas,if七herepresen七ationissup-
portedbyconsideration七 〇formanimpliedcon七raG七,thenit
(96)
wouldapPear七 〇giverise七 〇acauseofac七ion.
Iti8impor七an七 七ha七quasi-estoppolshouldno七bestretched七 〇〇
far.Itdoesno七createneweausesofaG七ionwherenoneexis七ed
before.1七 〇nlypreventsapar七yfrominsis七ingonhiss七ric七
1・g・1・ight・曲 ・nitw・uldbeun」u・t七・all・whimt・d・ ・6gl)Bu七,
七hispropositiondoesnotjus七ify七heopinionthat七hedoctrine
ofconsidera七ionh珊beenseriouslyunderminedbyquasi-es七 〇ppOl.
Seeingtha七 もheprincipleneverstandsaloneasgivingacauseof
actionini七self,itcanneverdoawaywi七hthenecessi七yofcon-
(98)
siderationwhentha七isanossen七ialI)ar七 〇f七hecauseofac七ion.
Thedoctrineofconsidera七ionis七 〇〇firmlyfixed七 〇1)eover一
七hrownbyaside--wind.1七sil1-effec七shavebeenlargelymi七iga七ed
ofla七e,1)uti七s七illremainsacardinalnosessityof七heforma七ion
(99)'
ofaeon七rac七.
If七heforegoingana,lysisbecorreGt,i七followstha七 七here
needbenosearehforconsider'a七ioninborderlinecasesunless
thecasescanbedecidedoncontrac七ualgrounds.Promissory
estopPelorquagi-es七〇pPelhas七hlユsprovidedanesGapefrom七he
?
㍉?
??
?
?
?
?
?
?
?
?
(98)
(99)
、Vilson,op。cit.,p.331.　
seecombev.combe(1951),1.A1】ER.767,769perDenningL.J.
Thisdecisionhasclearly,establishedthatquasi-estoppeloperatesonlyas
adefense.
Thedefensivella置ure6festoPPelinjudicialpr㏄essdoesnotnecessari】y
meanthattheremedylisavailableonlytothedefendant,butthatitis
notanindependentcauseofaction.Sometimesthedefendantjsestopped
sothattheplaintlff,sclaimmaybesatisfied.SeeRiezler,a.a。0.S.67f.
Combev.Combe,supraat770.
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harshesteffeG七sof七hecon七ractualidea,ofconsidera七ion.
InconGlusion,i七isunders七 〇〇d七ha七 七heAnglQ-AmericandoG一
もrineofes七 〇ppelwhichhasbeenconsidered七 〇〇elasticandtoo
uneer七ainbereeons七rue七edon七hebasisof七hefollowing
divisiolls:
1.]団s七〇ppelbyjudgrnen七.
II.Es七 〇PPelbyrepresenta七ion.
1)]E】s七〇ppelbydeed.
2)、]E】s七〇ppe工byconduc七.
i)EstopPe .1bymisrgperesen七a七ionofexis七hngfac七s,
a)wi七hanin七en七ion七 〇induce七herepresen七ee七 〇ae七 〇n
七herepresentation.
b)bynegligen.ce.
c)1)ysilenceorinac七ion.
ii)Es七 〇PI)ell)yrepresen七a七ionofin七ention.
a)Promissoryestoppel.
b)Quasi-es七 〇ppe1.
Som6wordsmightwellbeadded七 〇indica七e七hewideareagov-
erned'by七heabovedoo七rine.Thefar-reachingeffectofes七 〇ppel
isfoundinagency,partnerships,corpora七ions,insurance,andne一
く　　　
go・tiableins七rumen七s・InalIthesec島ses,es七 〇pPelgiveseffec七
andforce七 〇therepresenta七ionwhich七herepresen七 〇rshould
reasonal)lyexpec七 七〇beactedon,andwllichisinfaG七ac七edon
by七herepresentee,or七hirdparもies.・
(100)SeeMechem,Outline$oftheLawofAgency,4thed・(1952),##85
-90(IntheUnitedStates ,thesubject。matterofagencybyestoppe]isdeait
withunderthetechnicalterm"apparentauthority,,.);Fletcher,Cyclopediaof
theLawofPrivateCorporations,VUI,##3889,3910,3955,3964;Vanceon
lnsurance,3rded.(1951),Ch・9,Ch・5Sec・44;BrittononBillsandNotes
(1943),##130,132.
